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OPINION
FACTS

In a twelve-count indictment, the petitioner was indicted for three counts of aggravated
burglary, three counts of theft under $10,000, one count of burglary other than a habitation, one
count of theft under $1000, one count of theft under $500, one count of attempted aggravated
burglary, and two counts of vandalism up to $500. On January 15, 2004, he pled guilty to four
counts of burglary, a Class D felony, in exchange for an effective six-year sentence in the
Department of Correction, and the remaining counts were dismissed.

On April 5, 2005, the petitioner filed apro se petition for post-conviction relief and, after the
appointment of counsel, filed two amended petitions on October 28, 2005, and November 2, 2005.



In his petitions, he alleged that he received the ineffective assistance of trial counsel who should
have, in hisview, more fully investigated the case and filed a motion to suppress.

At the January 12, 2006, evidentiary hearing, Deputy Robert Oliver of the Montgomery
County Sheriff’s Department testified about the events that led to the petitioner’s arrest. Deputy
Oliver stated that while on patrol on March 6, 2003, he followed a car containing amale driver and
two mal e passengers because he recognized the man in the backseat as aknown drug user. He said
that athough the driver had not committed a traffic offense, he turned on his lights and pulled in
behind the car when it stopped in aresidential driveway. After confirming that none of the men had
outstandinglocal warrants, Deputy Oliver asked the petitioner, who had beendriving, for permission
to search the car. The petitioner did not consent until after Deputy Oliver called the sergeant in
charge of the K-9 unit. In the car, Deputy Oliver found severa items, including a chainsaw, a
television, and a safe, that were confiscated by an investigator and later discovered to be stolen

property.

The petitioner’ strial counsel testified that he did not file amotion to suppress the evidence
recovered asaresult of the stop, but conducted settlement negotiations on the assumption that such
amotion would have been granted. He explained that the petitioner’ s two codefendants had given
statements and would have testified against him had he gone to trial, which was the “biggest
problem” facing the petitioner. He said that he thought it waslikely the petitioner would have been
convicted based upon the codefendants’ testimony and that he could have received consecutive
sentences on numerous convictions. Trial counsel aso confirmed that the decision to recommend
the plea agreement was a strategic one.

The petitioner testified that he had been in custody since his arrest, that trial counsel never
met with him at thejail, and that he had written counsel several |ettersrequesting himtofile pretrial
motions, including a motion to suppress the evidence. He said that on the day he pled guilty, trial
counsel told him that if he did not accept the plea agreement, “they were going to hang” him, that
motions had been filed but had not been heard, and that because“it didn’t ook good,” he* better take
the deal.” On cross-examination, the petitioner acknowledged that he had prior convictions for
aggravated burglary and that trial counsel had told him acodefendant was prepared to testify against
him.

At the close of the hearing, the post-conviction court found that had the petitioner gone to
trial and been unsuccessful, he could have been sentenced to aslittle as two or as many as seventy-
four years. The court also concluded that the plea agreement “worked out” by trial counsel was
consistent with his testimony that he negotiated as though a motion to suppress would have been
successful. The court noted that the petitioner had failed to show there was no other evidence to
corroborate the testimony of his codefendants and found that

even if the suppression motion had been filed and even if it had been successful, the
[p]etitioner has not met his burden here today of convincing the [c]ourt that [trial



counsel’s| services were below the standard required by law; moreover, that there
would have been any difference to his advantage had he gone to trial on these.

Initsorder dismissing the post-conviction petition, the court additionally found that the “ 6-
year sentence was afavorable offer” for the petitioner and that the alegationsin his petitions were
without merit.

ANALYSIS
|. Post-Conviction Standard of Review

The post-conviction petitioner bears the burden of proving his alegations by clear and
convincing evidence. See Tenn. Code Ann. § 40-30-110(f) (2003). When an evidentiary hearing
is held in the post-conviction setting, the findings of fact made by the post-conviction court are
conclusive on apped unless the evidence preponderates against them. See Tidwell v. State, 922
S.\W.2d 497, 500 (Tenn. 1996). Where appellate review is of purely factua issues, the appellate
court should not re-weigh or reevaluate the evidence. See Henley v. State, 960 SW.2d 572, 578
(Tenn. 1997). However, review of atria court’ sapplication of the law to the facts of the caseisde
novo, with no presumption of correctness. See Ruff v. State, 978 S.W.2d 95, 96 (Tenn. 1998). The
issue of ineffective assistance of counseal, which presents mixed questions of fact and law, is
reviewed de novo, with a presumption of correctness given only to the post-conviction court’s
findings of fact. See Fieldsv. State, 40 S.W.3d 450, 458 (Tenn. 2001); Burnsv. State, 6 S.W.3d
453, 461 (Tenn. 1999).

Il1. Ineffective Assistance of Counsel

Toestablishaclaim of ineffective assistance of counsel, the petitioner hasthe burdento show
both that trial counsel’s performance was deficient and that counsel’s deficient performance
prejudiced the outcome of the proceeding. Strickland v. Washington, 466 U.S. 668, 687, 104 Ct.
2052 (1984); see dso State v. Taylor, 968 S.W.2d 900, 905 (Tenn. Crim. App. 1997) (noting that
same standard for determining ineffective assistance of counsel that isapplied in federal casesaso
appliesin Tennessee). The Strickland standard is atwo-prong test:

First, the defendant must show that counsel’s performance was deficient. This
requires showing that counsel made errors so serious that counsel was not
functioning as the “counsel” guaranteed the defendant by the Sixth Amendment.
Second, the defendant must show that the deficient performance prejudiced the
defense. Thisrequiresshowingthat counsel’ serrorswereso seriousasto deprivethe
defendant of afair trial, atrial whose result isreliable.

466 U.S. at 687, 104 S. Ct. at 2064.



The deficient performance prong of the test is satisfied by showing that “counsel’s acts or
omissions were so serious asto fall below an objective standard of reasonableness under prevailing
professional norms.” Goadv. State, 938 S.W.2d 363, 369 (Tenn. 1996) (citing Strickland, 466 U.S.
at 688, 104 S. Ct. at 2065). The prgjudice prong of the test is satisfied by showing a reasonable
probability, i.e., a“probability sufficient to undermine confidence in the outcome,” that “but for
counsel’ sunprofessional errors, theresult of the proceeding would have been different.” Strickland,
466 U.S. at 694, 104 S. Ct. at 2068. In the case of a guilty plea, “a petitioner who is seeking to
establish that a deficiency resulted in prgudice must demonstrate ‘that there is a reasonable
probability that, but for counsel’s error, he would not have pleaded guilty and would have insisted
ongoingtotrial.”” Howell v. State, 185 S.W.3d 319, 329 (Tenn. 2006) (quoting Housev. State, 44
S.W.3d 508, 516 (Tenn. 2001)) (citing Hill v. Lockart, 474 U.S. 52, 59, 106 S. Ct. 366, 370 (1985))
(internal quotations omitted).

Onappeal, thepetitioner arguesthat “trial counsel rendered i neffectiveassistance of counsel,
in violation of the [Sixth] Amendment [to] the [United States] Constitution and/or Art. | 8 9 of the
Tennessee Constitution by not fully and adequately investigating [ petitioner’ s| caseprior toalowing
[petitioner] to plead guilty.” Specifically, he asserts that trial counsel’ s performance was deficient
for failure to investigate the petitioner’s requested suppression motion and for not sufficiently
explaining “what was going on in the case to” him. Additionally, he contends that were it not for
these deficiencies, he would not have pled guilty.

The post-conviction court found both that the petitioner failed to show either that trial
counsel was ineffective or that the petitioner was prejudiced by counsel’s aleged deficiencies.
Counsel said that he considered filing a motion to suppress and negotiated a settlement asif such a
motion would be granted. However, the main problem for the petitioner was that his codefendants
had agreed to testify against him, and he failed to show that there was no corroboration of their
testimony as to hisinvolvement. The record supports these determinations by the post-conviction
court and, accordingly, we conclude that it supports the dismissal of the petition.

CONCLUSION

Based on the foregoing reasoning and authorities, we affirm the post-conviction court’s
dismissal of the petition.

ALAN E. GLENN, JUDGE



